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Agnieszka Wedeł–Domaradzka 

Protection of National Minorities as a factor of stabilization and democratic safety – 

selected international law regulations 

From the point of international law regulations the problem of minority is a complex, 

diversified problem with an unsystematized law,  imprecise standard of protection, and what 

is more, with an unclear subjective range. Difficulties resulting from the last issue are a  result 

first of all of a fact that the notion of national minority is still undefined. The notion of 

national minority is diverse. In doctrine the trials of defining this notion were undertaken 

many times, always with unsatisfying results. The first definitional trials appeared in the 

XIXth century. They resulted from the fact that the feeling of national identity in this period 

began to shape.
 1

 

The term "minority” is derived from Latin word meaning "minor”. In literature the most often 

used efinitions are: “national minority” and “ethnic minority”. The first being characteristic 

for European conditions.
 2

 

The first acts which regulated minorities as such (however without their definitional 

aspect) appeared in decisions of treaties at: Augsburg ( 1555) as well as Versailles (1648).
 3

 

The protection of minority as such functions from the XXth century, when the Treaty of 

Versailles and also a lot of agreements between allied powers and different states were signed. 

In some way the standard was made by a treaty signed between allied powers and Poland
4
 

called “Little Treaty of Versailles.” 

At that time the League of Nations worked out the first definition of “minority” – 

understood as "circle of persons of different race, religion or the language than the majority 

living within the state. These minorities are of two kinds:  

a) those who are the citizens of a foreign state, 

b) those who are the citizens living within the state”.
 5
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“Little” Treaty of Versailles guaranteed the protection of life and the freedom to all 

inhabitants of Poland regardless of birth,  nationality, language, race or religion.
6
 It 

emphasized the rule of equal treatment with regard to political and civil rights.  

Moreover,  it gave the League of Nations the right to control all the lodged complaints, 

in cases when the rights of religious and linguistic minorities could be violated.
 
The minorities 

were also given a right to lodge complains to this types of violations.
7
 

The other definition was formulated by International Court of Justice in 1930 and 

referred to Greco – Bulgarian "Communities”case. It referred  only to a contract between 

Greece and Bulgaria, however its universal character determined its inclusion into general 

minority protection system. Regarding to this definition: „community is a group of persons 

living in a given country or locality, having a race, religion, language and traditions, and 

united by the identity of such race, religion, language and traditions in a sentiment of 

solidarity, with a view of preserving their traditions, maintaining their form of worship, 

securing the instruction and upbringing of their children in accordance with the spirit and 

traditions of their race and mutually assisting one another.”
8
 

The works of United Nations Sub–Committee of Prevention of Discrimination and 

Protective National Minorities
9
 made up the next stage in defining the notion of national 

minorities. The Sub–Committee formulated three projects of minority definition. First and the 

most extensive definition comes from 1950, it showed, that the notion of minority refers only 

to social groups, which are not predominant in the state of the groups’ residence, which want 

to support their ethnic, religious or linguistic traditions and the features distinguishing them 

from the rest of the society.  

The definition puts emphasise on a suitable number of members who can take care of 

the above mentioned values, and it also emphasized that they had to be loyal to the country 

they lived
10

. The second definition was formulated three years later and it also stressed the 
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necessity of living on a foreign territory, subordinate character, but also a fact, that given 

group distinguishes from the rest of population in terms of language, religion and other 

features. The important fact was that the group had to express their will of 

separateness.
11

Third Sub–Committee ttrial to formulate the definition of minority took place 

in 1979. This definition contained elements of the previus two; however also it did not meet 

acceptance. 

While analysing the question of minority it’s necessary to attention to the definition 

formulated by F. Catoportiego during his studies over article 27of the International Covenant 

on Civil and Politics Rights. In his opinion “minority” is: „group numerically inferior to the 

rest of the population of a State, in a non–dominant position, whose members – being national 

of the State – possess ethnic, religious or linguistic characteristics differing from those of the 

rest of the population and show, if only implicitly, a sentiment of solidarity, directed towards 

preserving their culture, traditions, religion or language.”
12

 

This definition was not accepted. First of all it was said that it combined both objective 

and subjective elements. Another accusation was that it included  a statement
 13

– "numerically 

inferior to the rest of the population of and State”.  

In the critics' opinion this regulation made unnecessary limitations in defining 

minority. It’s necessary to agree that in fact the number of people representing minority will 

be numerical smaller than the remaining number of inhabitants,  but it can’t be forgotten, that 

as in the case of Bengalis there could be some exceptions. The Bengals– living in the eastern 

part of Pakistan – made up 54% of the population inhabiting the territory , and they made up  

minority. First of all due to limited political rights and constitutional guarantees, and also of 

other features making them similar to national minorities. Refusing them the status of 

minority would create not only the essential factor of destabilization, but it would also be the 

violation of basic human rights.  

The Council of Europe undertook the trial to define the notion of "national minorities”. 

The definition, however came into being only for the need of works of the European 

Commission for the Democracy through Law (the Venice Commission).  
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With regard to their works "national minorities” is defined as “the smaller group in 

number from the rest of population, which being the citizens possess also ethnic, religious 

linguistic features which are different of characteristic features of population and which they 

will keep regarding to their own culture, tradition, religion and the language.”
 14

 

Analysing the above quoted definitions we have to ask if and how many shared 

elements we can find in them. All above mentioned definitions certainly share a common 

thing  they concern a group belonging to a different race, confessing different religion or 

using different language than a group being the official representation of the state. Moreover 

this group clearly highlights its distinctness as well as it takse care of its traditions, culture and 

language.  

It’s possible to form a thesis that problems connected with indefinite status of minority 

are caused by numerous sources of law, which can regulate these matters. Within these 

sources we can find international agreements with universal character, regional standards, 

bilateral agreements and at last internal rights. 

The protection of national minorities is one of the major questions of the universal 

standards of human rights protection. Pointing out the origins of the acknowledgement of 

protection of national minorities, it is necessary to point out that it is their complicated 

situation. Belonging to a minority is the reason of a more difficult life start as well as worse 

social position. Another thing is that very often a person belonging to a minority group has a 

strong relationship with that group, and that is why the situation of the group influences the  

situation of the individual.
 15

 The state, as a warrant of law and rescpect of human rights 

should undertake every possible action to reduce inequality and other possible discrimination 

regulations.  

The Charter of the United Nations underlines that its main aim is “to reaffirm faith in 

fundamental human rights, in the dignity and worth of the human person, in the equal rights 

of men and women and of nations large and small”.
16

 It’s possible to find similar regulations 

in one of the main documents in the Universal Declaration of Human Rights. However, one 

should remember that the Declaration’s regulations are very general.  The International Bill of 
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Human Rights –the Minorities the declaration taking into account lack of uniform solutions as 

well as its universal character does not contain any special minority problems regulations.
 17

 

The UNESCO Convention against Discrimination in Education also includes national 

minorities’ regulations. 
18

 Members of national minorities have a right to carry on their own 

educational activities. They can also maintain schools and use or teach their own language. 

Possible limitations resulting from realization of these rights are potential disturbances 

connected with undermining the sovereignty of state. 

A major step towards the acknowledgement of the appropriate protection to minorities 

was made in 1966, when basic documents of human rights protection were adopted. In 

International Covenant on Civil and Political Rights it was written that “in those States in 

which ethnic, religious or linguistic minorities exist, persons belonging to such minorities 

shall not be denied the right, in community with the other members of their group, to enjoy 

their own culture, to profess and practice their own religion, or to use their own language.”
 19

  

However,  the construction of article 27 had numerous comments in literature.
 20

 It is 

necessary to emphasize, that construction of protection resulting from this article is very 

general and limited to activities which aim is to prevent the loss of ethnic, religious and 

linguistic identity. On the other hand,  it’s important to remember that at the same time a 

problem of the range of works of the state, where a minority exists, for the benefit of 

satisfying its needs.  

The basic problem was the answer to the questions: whether article 27 of ICCPR 

brings a positive result in obligation. Some of the researchers
21

 say that this article does not 

justify  positive obligations to the state. That is why the state does not have to make any 

special actions to enable the minorities to use their own rights. Later publications are not that 

restrictive regarding this matter, actually it was thought whether the lack of positive actions of 
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state will not cause actual discrimination. In Ch. Tomuschat’s opinion the effect of this article 

is to bring effective protection of minority with respect to principles of legal and factual 

equality.
 22

  

It needs to be considered what suchj activities mean for minorities. First of all the duty 

to realize their rights means  facilitating, propagating and the introduction of such 

mechanisms, which will permit to preserve own language of religion as well as the free ability 

to organize cultural life. Each of these activities has to be led – as it was said – on principles 

of equality in law, they would not introduce any discrimination towards other citizens. 

Secondly, all activities with positive obligations character should not cause "over–

protectiveness” of state, because it could be the reason for losing the ability of dealing with 

everyday problems. Thirdly, the excessive highlighting of  the distinction, not undertaking 

any integration works can result in the alienation of the minority, which can be undesirable 

not only from legal, but also from the sociological point of view.  

The protection of minorities rights concerns also the article 26 of ICCPR: “All persons are 

equal before the law and are entitled without any discrimination to the equal protection of the 

law. In this respect, the law shall prohibit any discrimination and guarantee to all persons 

equal and effective protection against discrimination on any ground such as race, colour, sex, 

language, religion, political or other opinion, national or social origin, property, birth or other 

status.”
23

  International Covenant on Economic, Social and Cultural Rights also contains 

similar regulation against discrimination: “The States Parties to the present Covenant 

undertake to guarantee that the rights enunciated in the present Covenant will be exercised 

without discrimination of any kind as to race, colour, sex, language, religion, political or other 

opinion, national or social origin, property, birth or other status.”
24

 

From the point of view of practical realization of basic minorities rights also essential 

is Optional Protocol to the International Covenant on Civil and Political Rights which acts 

based on the Human Rights Committee as an authorised one to accept and consider 

complaints, which individual persons will lodge because of state violation of rights 

guaranteed in Pact. 
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The Convention on the Rights of the Child contains sSpecial regulations of minorities. 

In article 2 the Convention obliges State Parties to “respect and ensure the rights set forth in 

the present Convention to each child within their jurisdiction without discrimination of any 

kind, irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, 

language, religion, (…).“
25

 States shell also take appropriate measures to be sure the child is 

protected against all forms of discrimination. Moreover, in the states in which the ethnic 

religious or linguistic minorities exist, a  child belonging to such minority shall not be denied 

the right to enjoy his or her culture and also pracitce his or her religion and use own language.
 

26
  

It is necessary to admit, the standard of child rights protection is sufficient. On one 

shand  there is protection against discrimination on the other hand the state is obliged not to 

deny the right to enjoy culture, pracitce religion or use language. 

In this last case it’s recognized that the notion “use” also includes the obligation to 

create the possibilities to learnin. It’s important to stress the fact that the introduction of 

minority regulations into children's rights control system, is a huge step towards creating in 

children respect and tolerance towards different cultures or beliefs. 

Introduced in 1992 Declaration on the Rights of Persons Belonging to National or 

Ethnic, Religious and Linguistic Minorities has also a universal character. One of the reasons 

for its passing was the will of “emphasizing the constant promotion and realization of the 

rights of persons belonging to national or ethnic, religious and linguistic minorities”. As we 

can read this kind of behavior is an integral part of the development of society as a whole and 

within a democratic framework based on the rules of law, and would also contribute to the 

strengthening of friendship and cooperation among people and States.
27

 

This declaration puts on the State – Parties not only the duty to protect national or 

ethnic religious and linguistic identity of theminority, but it obliges State to guarantee 

mechanisms which will also serve the preservance of this kind of identity. Protection of 

minority rights was stressed by giving them the right to establish their own organizations also 

– associations, and also by providing (suitably on regional and state level) the right to 

participate in decisions, which will have influence on the fates of minority. Additionally,  the 
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state is obliged to provide suitable resources for effective realization of every given right. 

Declaration is a soft–law document, but it’s possible to say that the included rights and 

obligations – especially state obligations – will have a real influence on other universal 

documents regulations. Particularly a lot of regulations might be included in some hard–law 

acts – like convections.  

More regulations concerning minorities rights were included in regional, european 

human rights protection system. In this system works on protecting rights of minority were 

undertaken by three organizations: The Council Europe, The Organization for Security and 

Co–operation in Europe, and by European Union. 

At the begging it’s necessary to look at the major act on European area – Convention 

for the Protection of Human Rights and Fundamental Freedoms.
28

 Convention is not the act 

including only and exclusively rights of minority, just the opposite, it concerns outright 

general rights of human being, but among its regulations it’s possible to find some minorities 

elements. 

First of all, the convention includes general regulation against discrimination. 

According to the regulation the use of all rights and freedoms enclosed in Convention shall be 

secured to everyone without discrimination on any ground such as sex, race, colour, language, 

religion, political or other opinions, national or social origins, association with a national 

minority. Similarly as in the case of other acts the main problem of understanding the 

regulations was the lack of minority definition. The situation was complicated additionally, by 

the fact that the regulation included in the Convention has a general character.  

In the sixties there was an initiative of including into the Protocol No. 2 to the 

Convention for the Protection of Human Rights and Fundamental Freedoms a separate article 

which would concern only exclusively minority. The essence of the article project was similar 

to regulations in International Covenant on Civil and Political Rights,
 29

 however it was not 

put in. 

Since the eighties the policy concerning minority has changed. It was decided to 

abandon general, relating to this group, controls and concentrate on specific problems.
 30

 It 
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was recognized that the least touchy matters, to which one could take law–making action are 

matters connected with the right to using the language. Works on a suitable document took 

over ten years – finally in 1992 the European Charter For Regional or Minority Languages 

was accepted.  

Regarding the Charter regulations States–Parties are obligated to base their policies, 

legislation and practice on the principles allowing: recognition of the regional or minority 

languages as an expression of cultural wealth, the facilitation and encouragement of the use of 

regional or minority languages, in speech and writing, in public and private life, provision of 

appropriate forms and means of  teaching and study of regional or minority languages at all 

appropriate stages, promotion of study and research on regional or minority languages at 

universities or equivalent institutions.
 31

 The whole card was divided into parts connected with 

protection and using language in education, judicature, administration, the media as well as 

the culture. Despite the fact that Charter is neither an obligatory document, nor it does not 

regulate all problems of minority it should be recognized that its acceptance was an essential 

element in the system of minority protection. It’s necessary to stress that the works begun 

from comparatively not very problematic questions. The definition was limited to specifying, 

what is the minority language and not the minority itself.  

The acceptance of Charter did not mark the end of the trials to make general 

regulations which took place in 1995 when the Framework Convention for the Protection of 

National Minorities was accepted.
 32

 Framework Convention is the first act fully protecting 

national minorities. It appeals to the already existing regulations in the field of protection of 

minority, partucularly to documents made by UN and CSCE .  

The basic principles in the Convention contained the right of equality before the law, 

equal protection of the law, right to maintain and develop their culture, to preserve the 

essential elements of their identity, namely their religion, language, traditions and cultural 

heritage, respect and understanding and co–operation among all persons living on their 

territory, irrespective of those persons' ethnic, cultural, linguistic or religious identity, in 

particular in the fields of education, culture and the media. In article 1, the importance of 

protection of minorities was stressed – “The protection of national minorities and of the rights 
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and freedoms of persons belonging to those minorities forms an integral part of the 

international protection of human rights, and as such falls within the scope of international 

co–operation”.
33

 

In the second part of the Convention one could find the basic rights of minorities. 

From the point of view of  inner state stabilization article 6 is the most important. With regard 

to  this article States–Parties should encourage a spirit of tolerance and intercultural dialogue. 

They should also take effective measures to promote mutual respect and understanding and 

co–operation among all persons living on their territory, irrespective of those persons' ethnic, 

cultural, linguistic or religious identity particular in the fields of education, culture and the 

media.”
34

 The Obligations of State–Parties include the assurance of undertaking of suitable 

measures which would protect persons who may be subject to threats or acts of 

discrimination, hostility or violence as a result of their ethnic, cultural, linguistic or religious 

identity.
35

 

 The last obligation makes the State not just provide legal mechanism of control, but also a 

duty of keeping the right policy and some kind of social campaign action. The third part of 

Charter is also important. This part includes the duties of representatives of a minority. These 

people have to respect not only Constitutional law but the common law acts as well and the 

rights of different people living on the territory of the state.
36

 

Within OSCE a special place is occupied by the principle VII of Act of Final 

Conference on Security and Co–operation in Europe. According to this principle „the 

participating States on whose territory national minorities exist will respect the right of 

persons belonging to such minorities to equality before the law, will afford them the full 

opportunity for the actual enjoyment of human rights and fundamental freedoms and will, in 

this manner, protect their legitimate interests in this sphere.”
37

  

This principle had influence on later, essential OSCE documents including the 

regulations of minority problems. It is important to pay attention to Final Act of the meeting 

in Vienna. It is stressed in the act the meaning of introducing into legal systems an obligation 

of States  guarantees the protection of human rights and fundamental freedoms of minority. 

The principle of equality as well as the actions against discrimination, and the protection of 
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own national identity were also emphasized.
 38

 This document had a decisive character 

because it introduced to CSCE system controlling institutions.  

Another, but not less essential act was the final act of Copenhagen meeting relating to 

the human dimension of the CSCE.
39

 The regulations in this document say “the questions 

relating to national minorities can only be satisfactorily resolved in a democratic political 

framework. This framework must based on the rule of law, and with a functioning 

independent judiciary which guarantees full respect for human rights and fundamental 

freedoms. It is also necessary to underline in legal system equality in rights and “status for all 

citizens, the free expression of all their legitimate interests and aspirations, political pluralism, 

social tolerance and the implementation of legal rules that place effective restraints on the 

abuse of governmental power.”
40

  

Two key types of decisions relating to minorities were described in the document. The 

The first concerns the right to sustain identity by use of own language and receiving 

information in own language, practising religion, making associations or contacting between 

one another. The second concentrated on the state duties such as protection of identity, 

teaching of language. Last, third group of decisions were of a political character.  

Within the system of law protection of minorities the OSCE, the essential fact was 

establishing in 1992 the High Commissioner on National Minorities. His role is connected 

with protecting minorities’ rights, especially „taking early action to prevent ethnic tensions 

from developing into conflict”.
41

 

Analysing OSCE it might be said that first of all it’s  quite expanded The list of 

presented regulations is not full, but it includes the main ones. However, the fact that these 

regulations have a very wide range deserves a special attention 

 Secondly they include both common as well  as individual and rights. Last but not least they 

include an important instrument of rights execution and also a position of the High 

Commissioner on National Minorities as an instrument of conflict prevention at the earliest 

possible stage of it. 
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European Union didn’t take a question of protection of national minorities for quite 

long time. This was caused first of all you, by the initial period of this organization concerned 

economic matters. After making a background when the co–operation of states tightening, EU 

started wondering how over widening on another fields and in the same time the integration 

controls system appeared also relating minorities. 

First act was the European Parliament resolution whose the requirement of ratification 

be joint from European Charter For Regional Or Minority Languages Beyond showing the 

weight of problem it did not bring anything new in EU system.  

The Treaty of Amsterdam, which changed article 13 of Treaty Establishing the 

European Community and obliged the organs of communities for works against 

discrimination and begun legislative preparations. 

First of all there were two proposals of European Commission directives. First was a 

directive establishing a general framework for equal treatment in employment and occupation 

and includes the rules of equal regards access to employment, vocational training, promotion, 

and working conditions.
42

 Field of control of second directive „implementing the principle of 

equal treatment between persons irrespective of racial or ethnic origin” is wider. This 

directive establish that “any direct or indirect discrimination based on racial or ethnic origin 

as regards the areas covered by this Directive should be prohibited throughout the 

Community.” 
43

 

The legal control system of national minority protection is in Charter of Fundamental 

Rights of the European Union also. This document is based on the  catalogue of human rights 

and includes as fundamental rights like: right to dignity, the right to life, the right to freedom, 

the freedom of conscience and the religion, right to equality, or the property as well as it 

contains regulations against discrimination Aticle 21 of Charter forbids every discrimination 

on "sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, 

political or any other opinion, membership of a national minority, property, birth, disability, 

age or sexual orientation.”
 44
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European Union started formation of standards of minority protection. This actions 

should be seeing as a positive especially, that in European Union there is a lot of effective 

mechanisms introducing the law than it took place has in case of universal standards, or even 

the OSCE forum. 

On the other hand one should remember the discrimination with regard on racial origin 

or ethnic can make difficult the achievement of aims of EU: high level of employment and the 

social care, high level of life quality, economic cohesion and social safety and can delay the 

realization aim of European Union like justice, safety and freedom. 

The analysis of national minorities safety control systems permits to affirm, that is the 

matter which will require active working of organs on international level quite long. 

First of all the regulations are not cohesive. The introduced regulating of minority problem are 

different from each other by the catalog of entity, which ratified individual acts how and also 

by virtue of the ratified agreements. OSCE activity as well as – in same range – universal 

initiatives are in this moment the most complex also, however they can’t be always qualify as 

effective. Documents OSCE first of all have a political character documents, the same, only 

making some attention of States but without any possibility pressure.
45

  

The creators of minorities protection standards has to answer itself on many questions. 

Firstly it must me consider what way of minorities rights is the most effective – complex 

permitting on location in suitable conventions of guarantee of realization the minority rights 

or sector one, which let working out only on selected rights of the minority. Secondly it is 

necessary to create an uniform and similar minorities protection mechanisms. In this aspect 

it’s necessary to underline the permitting the representatives of minority on initiating the 

individual procedures guarantees. 

 In sum it must be emphasize that the problem of national minorities have to become 

the international one. We should remember that state beyond this, that it possesses on owlish 

area of representatives of minority, has also almost to take care about person identifying with 

him, and living on different territory. 

Abide by the law of minorities is not just in the interests of states as a community, but 

in interest of each separate country. Only the complex regulations will be able to assure 

stabilization, safety and security in states with national minorities. The condition of 

correctness state existence in – on the one hand respect of distinction and on the other 

principles of equality in relation to remaining occupants. 
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