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The Exercising of Intellectual Property Rights
by Some Categories of Natural Persons

The output of intellectual activity (literary and artistic works, computer pro-
grammes, inventions, industrial designs, varieties of plants etc) and facilities of in-
dividualisation (commercial names, trademarks and geographical indications) are
important determinants of economic and cultural development of modern societies.,
It seems therefore necessary to provide an effective legal mechanism of exercising
and protecting intellectual property rights. In this article we shall discuss some prob-
lems related to the subjects (persons) exercising intellectual property rights under
civil legislation of Ukraine.

First of all, it should be noted that each civil right is vested in a definite subject
(subjects), so that, as a rule, they are exercised through the actions of the entitled
subject (subjects). This applies to intellectual property law. In accordance with Ar-
ticle 421 of the Civil Code of Ukraine (hereinafter: C.C.U.)!, the subjects of intel-
lectual property rights are: a creator (author, performer, inventor etc) of intellectual
property object and other persons, who have acquired the moral and (or) economic
intellectual property rights by law or by contract?. Article 421 C.C.U., however, does
not contain any statutory definition of the term ‘subject of intellectual property
rights’. For this reason it seems justified to give some academic definitions of this
term elaborated in the civil law doctrine.

In this respect, N.Myronenko claims that a person who holds the moral and
(or) economic intellectual property rights should be regarded as a subject of an
intellectual property right’. Another point of view is advocated by E.Kharitonova

! [ueinbHuil komexe Ykpainu Bix 16.01.2003 p. // Binomocti Bepxosroi Pagu Ykpainu. —2003.
— NeNe 40—44. — Cr. 356.

2 The term “intellectual property rights” can be employed in two meanings — wide and strict. In
a wide sense, the intellectual property rights include all rights for the results of intellectual activity
and facilities of individualization, such as non-property (moral) rights and property (economic)
rights (art. 418 C.C.U.). In strict sense, this term concerning to property (economic) rights only. In
this article we use mutatis mutandis the term “intellectual property rights” in last meaning.
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who distinguishes between subjects of intellectual property law in an objective
sense, i.e. persons who are capable of becoming parties to intellectual property
relations, and subjects of intellectual property rights in a subjective sense, i.e.
persons who have already acquired these rights, as well as persons who have to
perform their duties not to interfere with exercising of the rights by an entitled
person®.

With regard to the legal basis for acquisition of intellectual property rights,
the subjects can be divided into the primary and secondary ones. The first group
includes subjects of intellectual property rights, who have acquired their status as
a result of creation or registration of rights to the object of intellectual property
rights. The other group includes subjects of intellectual property rights who have
not created anything by themselves, but have acquired intellectual property rights
in official order, by statute or by contract’.

As it has been noted that we are going to focus on intellectual property rights
of economic character and, as a rule, can be an object of legal transactions (they
possess trade ability). Thus, the holders of these rights and, as a result, the subjects
of their exercising can be primary subjects (author, performer, producer of phono-
gram etc) and secondary subjects (successor of an inventor, publisher who has ac-
quired the intellectual property rights by contract etc).

When discussing the issue of exercising of the intellectual property rights, an
important role is to be attached to the category of the civil capacity of a person. It
is obvious that each subjective right can be exercised only by its subject, who en-
joys a sufficient volume of civil capacity®. According to Article 30 C.C.U., the
civil capacity of a natural person is his ability to acquire civil rights for himself
and to exercise them by his actions, to create civil duties for him, to execute them
and to bear liability for their non-fulfillment. In civil law literature several points
of view as to the content of civil capacity are presented.

Widely spread is an opinion that the basic elements of civil capacity are trans-
action ability, i.e. person’s ability to make a deal, and delictual ability that is an
ability to bear civil liability’. Similarly, O.Yoffe included to the content of civil

4 Xapuronosa O.1. [TpaBoBiIHOCHHY IHTEJIEKTYaIbHOI BIIACHOCTI, [0 BUHUKAIOTH BHACIIIOK
CTBOPEHHS PE3yINIbTaTiB TBOPYOT MisSITBHOCTI (KOHIENITYalbHI 3acaan): MoHorpadis. — Oneca: DeHike,
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capacity the following elements; the ability to acquire new rights and duties, the
ability to exercise own rights and duties, the ability to bear liability for the torts®.

However, in modern juridical literature a broader interpretations of the notion
of civil capacity is represented. According to R.Stefanchuk, civil capacity encom-
passes an ability to acquire, exercise, change, terminate and renew civil rights and
duties’. An even broader understanding of civil capacity of natural person is es-
poused by O.Kharitonov and E.Kharitonova, who propose to break down the dis-
cussed notion into the following abilities: 1) the ability to make a deal (transaction
ability); 2) the ability to bear liability (delictual ability); 3) the ability to make the
last will (ability of testation); 4) the ability to authorize a representative (repre-
sentation ability); 5) the business ability; 6) the matrimonial ability; 7) the author’s
(creativity) ability!®.

It is interesting to note that according to the latter point of view the civil ca-
pacity expressly includes the “author’s (creativity) ability”. In this aspect
E.Kharitonova notes that author’s (creativity) ability is a capacity of natural person
in the realm of intellectual property law!!.

Although such an interpretative approach to the content of civil capacity is
relatively new and reveals some scientific interest, we think that there are insuf-
ficient grounds for regarding the “author’s (creativity) ability” as an element of
civil capacity. In the C.C.U. there is a fixed single term “civil capacity”, which
has an over-arching character, i.¢. it is applicable to all branches of the civil law
in the variety of its diverse institutions, including intellectual property law.

The intellectual property objects can be results of intellectual activity of mi-
nors, as well as of persons with a limited civil capacity and of the incapacitated
persons. In this respect the question arises as to what extent the mentioned cate-
gories of natural persons can exercise their intellectual property rights by them-
selves. Article 31 C.C.U. sets forth that a natural person under the age of 14 enjoys
the right to exercise the personal non-property rights to the results of intellectual,
creative activity, protected by law. At the same time, in accordance with Article

8 Modde O.C. U3bpannsie tpyas: B 4 1. T. II. Coerckoe rpaxaanckoe npaso. — CI16.: FOpuau-
yeckuii eHtp Ilpecc, 2004. — 511 ¢. — C. 120.
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32 C.C.U., a person aged between 14 to 18 years has the right to exercise all rights
to the results of intellectual, creative activity, protected by law.

From these legislative provisions is to be inferred that a person under the age
of 14 may exercise solely personal non-property rights to the results of their intel-
lectual activity, whereas the ability to exercise property rights with respect to these
objects appears upon the completion of 14 years. Precisely this interpretation of
Articles.31 and 32 C.C.U. has been represented in the Ukrainian legal literature'.

However, for example, according to E. Kharitonova, the legal capacity of the
persons less than 14 years of age with respect to creative output has a rather pas-
sive character; to a large extent it remains within the scope of the ability to exercise
copyright by other persons specified by law'?. The provisions of Article 31 C.C.U.
regulating the possibility of persons under the age of 14 of exercising personal
non-property rights to the results of intellectual activity are also criticised by some
other Ukrainian writers'*. Nevertheless, the subject-matter of our analysis covers
just the same intellectual property rights, so we can say that the verbal interpreta-
tion of Article 31 and 32 C.C.U. suggests that the capacity to exercise intellectual
property rights is vested in persons who have reached the age of 14. The question
remains; what the rationale underlying such legislative regulation?

In this respect it should be emphasised that the exercising of intellectual prop-
erty rights may consist in the factual or juridical actions. As E. Kharitonova rightly
notes, the exercising of intellectual property rights does not always require to con-
clude a contract or to make other legal transaction's.

As far as the juridical actions (authorising for the use of intellectual property
object by license contract or other forms of disposition of intellectual property
rights) are concerned, it is understandable that a person under the age of 14 cannot
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perform such actions because of the insufficient degree of civil capacity. However,
the matter related to the possibility of the factual actions remains unsolved. So,
among the intellectual property rights there is a right to make use of an object (Ar-
ticle 424 C.C.U.). Using the object of intellectual property has the factual nature,
because it does not entail any legal effects.

For instance, let us assume that a 10 - year- old pupil wrote a poem and, as
a result, acquired moral and property copyright with respect to it. Can he or she
declaim this poem at a school competition for young talents? The public perform-
ance of a poem before a school audience undoubtedly is one of the manners of
using the intellectual output (Article 441-442 of C.C.U., art.15 of Ukrainian Copy-
right and Related Rights Act (U.C.R.R.A.)'®). Thus, drawing on provisions of Ar-
ticle 31 C.C.U., a person under 14 cannot exercise a public performance of work
created by them, because that action falls within the ambit of exercising of intel-
lectual property rights. We do not think it is an appropriate legal solution.

When trying to answer the question as to the possibility of a person under 14
to exercise their intellectual property rights, not only the character of rights at
issue (personal, non-property (moral) rights or the property (economic) ones), but
also the nature of action aiming at exercising them should be taken into account.
Concerning the using the object (the factual action), there is a reason for recog-
nising that a person younger than 14 years should have a possibility to carry out
such action by themselves. In turn actions of a legal character (authorising for
using of an intellectual property object by license contract or other forms of dis-
position of intellectual property rights) have to be performed by their legal repre-
sentative (parent, adopter or guardian).

According to Article 32 C.C.U., a person aged between 14 and 18 has the
right to exercise all rights with respect to results of their intellectual, creative ac-
tivity, protected by law, including the right to dispose of intellectual property rights
without the consent of their statutory representative. Not only does such a person
enjoy the right to use of object on their own, but also, for example, he or she is al-
lowed to issue public license for using their work, such as Creative Commons, to
conclude a license contract (Article 1109 C.C.U.) or a contract on transfer exclu-
sive intellectual property rights (Article 1113 C.C.U.).

At the same time we are of the view that a person aged between 14 and 18
cannot conclude the contract on creation by request and using intellectual property
object (Article 1112 C.C.U.). Certainly, according to Article 32 (1) C.C.U., such
person can exercise the rights to the results of intellectual, creative activity, pro-
tected by law, since this norm refers to exercising of rights, which already exist.
In contrast, by the contract on creation by request and using intellectual property

16 3akon Ykpainu “IIpo aBTopchKe MmpaBo i cyMixkHi npasa” Big 23 rpyass 1993 p. B pepakuii 3a-
xoHy Bix 11 munnus 2001 p. // Binomocti BepxoBuoi Pamu Yipaiau. —2001. — Ne 43. — Cr. 214.
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object, a creator (writer, painter etc) undertakes an obligation to create the object.
Thus, at the moment of conclusion of this contract, the object does not exist yet,
so intellectual property rights do not exist either. Therefore, a person at the age
between 14 and 18 years can conclude the contract on creation by request and
using intellectual property object only upon the consent of their statutory repre-
sentatives (Article 32 (2) C.C.U.).

The rule enshrined in Article 32 (1) C.C.U. does not apply to the contracts
on collective management of the copyrights and related rights (Article 48
U.C.R.R.A.). Such contracts have a legal character of a mandate contract!’. Thus,
a conclusion of a contract on collective management of the copyrights and related
rights does not refer to exercising of these rights. So, in accordance with Article
32 C.C.U., a person aged between 14 and 18 years can exceptionally enter into
a contract on collective management upon a consent of their legal representative.

Furthermore, the discussed category of legal persons between cannot dispose
of the intellectual property rights by will. The capacity of testation is vested in
persons with full civil capacity and the right to make the will is to be exercised
personally (Article 1234 C.C.U.). Therefore, unlike the two previous situations,
a person aged 14 to 18 years cannot dispose of the intellectual property rights by
a will even upon a consent of concord their statutory representatives.

The view has been expressed in the civil law literature that there is a need to
differentiate between rights of persons aged between 14 to 18 years to exercise
the rights to the results of intellectual, creative activity on the one hand, and the
right to dispose of income that they receive as a result of exercising of intellectual
property rights, on the other'®. Such differentiation is plausible, because a right to
dispose of a salary, stipend or other income is positioned as a separate element of
the limited civil capacity (Article 32 C.C.U). The royalty is a kind of income and
persons between 14—18 years enjoy a right to dispose it on their own. On the other
hand, Article 32 (5) C.C.U. provides that a court can restrict a right of such person
to dispose of their income or deprive the of this right. The quoted norm undoubt-
edly applies to the royalty received by a minor.

In connection with provisions of Article 31 and 32 C.C.U the question arises
of what results of intellectual, creative activity of the minor are meant there. Do
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these provisions refer only to output created by a minor in question or do they ex-
tend to any other rights (including the rights acquired on derivative grounds — by
a contract, inheritance etc)? Some writers are of the opinion that minors do not
have a right to exercise all intellectual property rights for the objects, created by
other persons without the consent of their statutory representatives'®.

One has to take into account that that Articles 31 and art.32 C.C.U. do not
contain a provision according to which the minors’ right to exercise the intellectual
property rights refer solely to objects created by themselves. However, we are of
the opinion that in this case the verbal interpretation of these provisions is not suf-
ficient.

Article 31 C.C.U. endows a person under the age of 14 the possibility to ex-
ercise the personal non-property rights to the results of intellectual, creative ac-
tivity, protected by law. In accordance with Article 423 C.C.U., personal
non-property intellectual rights are vested in a creator (author), unless any other
rule is specified by law. Civil legislation of Ukraine regulates the circumstances,
when other persons, beside the author, can protect some personal non-property
rights after his death (Article 439 (2) C.C.U., Article 29 (2) U.C.R.R.A.). These
exceptions, however, are not applicable to the persons under the age of 14 years.
This category of persons has therefore a right to exercise the personal non-property
rights for the results of their own intellectual activity.

The same interpretation should be employed with regard to the provisions of
Article 32 C.C.U. regulating the possibility of a person aged between 14 to 18 years
to exercise the rights to the results of their intellectual, creative activity, protected
by law. The rules stipulated in Articles 31 and 32 C.C.U. are based on the fact that
persons younger than 18 years of age can exercise creative activity and acquire
a status of an author with respect to the output of such activity. Therefore, the purpose
of these legislative provisions is to confer to minors a possibility of exercising rel-
evant intellectual property rights to the results of their own creative activity. The
same regulation is contained in another provision of Article 32 C.C.U., which give
to a person aged 14 to 18 years the right “to dispose of his own salary”.

Taking into consideration the above remarks, we propose the following
amendments to Article 31 and.32 C.C.U.:

— Article 31 paragraph 4 of part 1 could be formulated as follows:

“2) to exercise the personal non-property rights to the results of intellectual,
including creative, activity, protected by law, and to use such results by oneself.”;

— Article 32 paragraph 3 of part 1 could be formulated as follows:

“2) to dispose of the intellectual property rights to the results of intellectual,
including creative, activity, protected by law, by oneself”.

Y Tapees €.111. TIpaBoBa 0XOpoHa BMHAXOIB: aBToped. aucC. ... KaHid. opui. Hayk: 12.00.03;
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As far as natural persons whose civil capacity has been limited by court are
concerned, one has to take into account the following provisions :

1) Such person can make the small domestic deals only (Article 37 (2) C.C.U.);

2) The deals concerning the disposition of assets and legal transactions out-

side of the scope of small domestic ones can be made by such persons upon
the consent of their statutory representative (Article 37 (3) C.C.U.).

Basing on the definition of a “small domestic deal” (Article 31 C.C.U.), we
assume that the contracts on disposition of intellectual property rights are not coverd
by this concept. First of all, these contracts do not aim at satisfying the domestic
needs of the person at issue. In addition, their subject — the intellectual property
rights — ar by no means of a low value. Therefore, a natural person who has a lim-
ited civil capacity cannot make any transaction on disposition of intellectual prop-
erty rights without obtaining the consent of their statutory representative.

In this respect, E.Kharitonova has concluded that a natural person whose civil
capacity is limited, has a degree of “author’s ability”, that is to be regarded as an
“intermediate” ability situated between the ability of a person under the age of 14
years and the ability of a person aged between 14 and 18 years. This person can
exercise the moral rights for the results of intellectual, creative, activity, protected
by law; besides, such person can make the deals upon the consent of his represen-
tative, receive income deriving from the exercising of intellectual property rights
and dispose of such income upon the written consent of their representative®.

In general, when agreeing with this opinion, we would like to note that a nat-
ural person whose civil capacity is limited enjoys also a right to use the object of
intellectual property. For example, a singer, who has a limited civil capacity, can
perform the songs created by themselves at concerts, music festivals or contests
without the representative’s consent.

The incapacitated persons do not have a right to make any legal transactions.
Their legal representative is empowered to perform all that deals on behalf of them
(Article 41 C.C.U.). Therefore, such a person cannot conclude contracts or make
other deals on disposition of intellectual property rights. At the same time,
E.Kharitonova emphasised that Article 41 C.C.U. is not applicable to cases of the
complete deprivation of civil capacity, but incapacitated person lose transaction
ability and delictual ability. Since the exercising of intellectual property rights not
always entails a conclusion of a contract and making other deals. the incapacitated
persons possesses some volume of author’s ability?!.
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To sum up, it should be noted, that opportunities of the natural persons who
have not full civil capacity in relation to the exercising of their intellectual property
rights depend on the character of such exercising. In cases where exercising of in-
tellectual property rights takes a form of factual actions (using an object), it is to
be assumed that all of the mentioned categories of persons are equally entitled to
their performance. In turn, when intellectual property rights are to be exercised by
means of legal actions (authorising the use of an object by license contract and
other forms of disposition of such rights), the corresponding entitlements differ de-
pending on the degree of the capacity to undertake legal actions.. The natural per-
sons whose civil capacity is limited, can dispose of their intellectual property rights
upon the consent of their statutory representatives. The disposition of the intellec-
tual property rights vested in persons under the age of 14 or in the incapacitated
persons entirely remains within the ambit of powers of their representatives.

Wykonywanie majatkowych praw wlasnosci intelektualnej
przez niektore kategorie osob fizycznych

Streszczenie

W artykule poddano analizie problematyke regulacji wykonywania majatkowych
praw wlasnosci intelektualnej, przystugujacych osobom niepetnoletnim, osobom posia-
dajacym ograniczong zdolnos¢ do czynnosci prawnych, w tym osobom ubezwtasnowol-
nionym, w ustawodawstwie Ukrainy. W odniesieniu do sytuacji gdy wykonywanie
majatkowych praw wiasnosci intelektualnej przybiera posta¢ dziatan faktycznych (eks-
ploatacja przedmiotu praw), nalezy przyjaé, ze dziatania te mogg by¢ podejmowane sa-
modzielnie przez wszystkie wymienione kategorie osob fizycznych. Z kolei gdy chodzi
o realizacj¢ majatkowych praw wlasnosci intelektualnej poprzez czynnosci prawne (wy-
danie zezwolenia na eksploatacj¢ przedmiotu tworczosci intelektualnej oraz inne przy-
padki rozporzadzania tego rodzaju prawami), wowczas zakres posiadanych uprawnien
jest rozny w zaleznosci od rodzaju zdolnosci do czynnos$ci prawnych. Samodzielnie wy-
konywac czynnos$ci dotyczace majatkowych praw wiasnosci intelektualnej moga wyltacz-
nie osoby peholetnie. Osoby fizyczne z ograniczona zdolno$cia do czynnosci prawnych
moga natomiast wykonywac czynno$ci dotyczace majatkowych praw wlasnosci intelek-
tualnej jedynie za zgoda ich ustawowych przedstawicieli. Kwestia rozporzadzenia majat-
kowymi prawami wlasnosci intelektualnej, przystugujacymi osobom ponizej czternastego
roku zycia oraz osobom ubezwlasnowolnionym, catkowicie pozostaje w sferze uprawnien
przedstawicieli ustawowych.

Stowa kluczowe: wykonywanie majatkowych praw wilasnosci intelektualnej, osoba fi-
zyczna, zdolnos$¢ prawna, eksploatacja przedmiotu praw wtasnosci in-
telektualne;.
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Exercising of intellectual property rights
by some categories of natural persons

Summary

The article discusses the regulation of the problems related to the exercising of intel-
lectual property rights vested in persons lacking of the capacity to perform legal actions,
persons with a limited capacity to undertake legal actions and the incapacitated persons.
In cases where exercising of intellectual property rights takes a form of factual actions
(using an object), it is to be assumed that all of the mentioned categories of persons are
equally entitled to their performance. In turn, when intellectual property rights are to be
exercised by means of legal actions (authorising the use of an object by license contract
and other forms of disposition of such rights), the corresponding entitlements differ de-
pending on the degree of the capacity to undertake legal actions.. The natural persons
whose civil capacity is limited, can dispose of their intellectual property rights upon the
consent of their statutory representatives. The disposition of the intellectual property rights
vested in persons under the age of 14 or in the incapacitated persons entirely remains
within the ambit of powers of their representatives.

Key words: exercising the intellectual property rights, natural person, civil capacity, using
of an object of intellectual property.



